
Justice for the Accused or Justice for Victims?:  

The Protection of Victims’ Rights in Japan 

Shigenori Matsui
*
 

 INTRODUCTION ................................................................................... 54 
I. TREATMENT OF VICTIMS IN JAPAN:  HISTORICAL BACKGROUND ........ 55 

A. The Past ...................................................................................... 55 
B. The Path to Change .................................................................... 60 

II. THE FUNDAMENTAL ACT ON THE PROTECTION OF VICTIMS OF 

CRIME: GENERAL FRAMEWORK AND ITS IMPLEMENTATION ................ 67 
A. The General Framework of the Fundamental Act ...................... 67 
B. The Implementation of the Fundamental Act ............................. 69 

III. CURRENT MEASURES TO PROTECT VICTIMS ....................................... 71 
A. The Police and Criminal Investigations ..................................... 71 
B. Prosecution ................................................................................. 73 
C. Trial ............................................................................................ 74 
D. Post-Conviction Protection ........................................................ 79 
E. Damage Award and Public Support ........................................... 80 
F. Victims of Juvenile Crimes ......................................................... 83 

IV. FUTURE AGENDA ................................................................................ 86 
A. Future Improvements .................................................................. 86 
B. Maintaining the Balance between the Rights of Defendants 

and Rights of Victims .................................................................. 90 
C. Restorative Justice ...................................................................... 94 

CONCLUSION .............................................................................................. 95 
 

 

INTRODUCTION 

Victims of crime and their families (generally ―victims‖) have 

been grossly neglected in the past.  However, the increasing concern for 

the plight of victims has driven many countries, including the United 

States,
1
 to improve their treatment.  The United Nations adopted the 
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Declaration of Basic Principles of Justice for Victims of Crime in 1985
2
 to 

facilitate this movement.  

Japan provided virtually no protection for victims before the turn 

of the twenty-first century.  Victims were excluded from the criminal 

process and granted only a limited benefit from the government.  Yet, 

gradually, the frustration of these victims came to attract media attention.  

Ultimately, the government realized the necessity of protecting victims 

and introduced various measures to protect victims.  Victims are now 

allowed to participate in criminal trials and, in some cases, are allowed to 

sit alongside the prosecutor and ask witnesses and defendants questions.  

The services to victims are also improved through government benefits 

and their ability to seek damages in criminal proceedings.  

The first section of this article traces the history of the protection 

of victims’ rights.  The second section outlines the current framework for 

the protection of victims and the implementation of this framework.  The 

third section more closely examines the treatment of victims by 

distinguishing the stages of criminal investigation, prosecution, trial, and 

post-conviction.  This section will also illustrate how the burden on 

victims who seek damages has been alleviated, as well as how public 

support is now provided in the process.  It will further explain the 

protection afforded to victims of juvenile crimes.  Lastly, section four will 

explore the future agenda, focusing on the necessity of maintaining the 

balance between the protection of defendants’ rights and victims’ rights.  

The Japanese experience will provide important lessons for other 

countries. 

 

I. TREATMENT OF VICTIMS IN JAPAN:  HISTORICAL BACKGROUND 

A. The Past 

Before the 2000s, there was virtually no concern for victims in 

Japan.  The Constitution had a very elaborate bill of rights for suspects and 

criminal defendants,
3
 but it did not have any provision on the rights of 

victims.  The Constitution was designed to achieve justice for the accused, 

and not for victims of crime.  Moreover, there was no statute protecting 

the rights of victims. 

When a crime was committed, the police investigated
4
 and arrested 

the suspect, and the prosecutor took the suspect to court.
5
  When the 

                                                 
2
 Declaration of Basic Principles of Justice for Victims of Crime and Abuse of 

Power, G.A. Res. 40/34, Annex, U.N. GAOR, 40th Sess., 96th plen. mtg., Supp. No. 53, 

U.N. Doc.  A/RES/40/34 (Nov. 29, 1985). 

3
 NIHONKOKU KENPŌ [KENPŌ][CONSTITUTION], arts. 31-40; B.J. George, 

Rights of the Criminally Accused, in JAPANESE CONSTITUTIONAL LAW 289 (Percy R. 

Luney, Jr. & Kazuyuki Takahashi eds., 1993). 

4
 KEIJI SOSHŌHŌ [KEISOHŌ][C. CRIM. PRO.], art. 189.  Unlike the United 

States, prosecutors also have the power of investigation.  Id. art. 191.  They can also issue 
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prosecutor took action against a suspect, the court held trial(s) to 

determine the defendant’s guilt and, if found guilty, the court sentenced 

the defendant.  In Japan, the conviction process and sentencing process is 

unified into a single procedure; the court delivers the conviction and 

sentence at the same time. 

There was a system by which victims could prompt the police to 

investigate a crime.  Victims of crime could file a damage report to request 

an investigation.  The police would then investigate the alleged crime.  

When a person was injured or property was damaged, the victim could file 

a criminal complaint with the police.  The police were mandated to 

investigate the alleged crime when the complaint was filed.
6
  With respect 

to certain crimes, such as sexual crimes, the prosecutor could file a charge 

only based on the complaint.
7
  In such cases, the complaint must have 

been filed within six months after the victim had learned of the offense.
8
  

The time constraint, in cases such as rape, proved difficult for prosecutors 

because the victim was too traumatized to file a complaint.  This made it 

impossible for the prosecutor to file charges. 

When the police found that a crime was committed, they would 

start the investigation.  During the criminal investigation, the police would 

interview the victims, and victims might be asked to identify the suspect(s).  

However, even when the police started a criminal investigation, they were 

not required to notify victims of the progress of the investigation or of any 

arrest made.  Victims were thus kept out of the loop of the criminal 

investigation.  

Moreover, victims often suffered from secondary damage as a 

result of media coverage.  The media was permitted to publish the victim’s 

identity.  When the police released the names of victims together with the 

nature of crime to the press, the media often featured pictures of victims 

and their names depending on the nature of the crime and the social status 

of victims.  Victims thus endured public scrutiny and sometimes 

intimidating media coverage tactics – such as intrusive physical or phone 

                                                                                                                         
general instructions regarding the investigation to the police.  Id. art. 193, para. 1. 

5
 Id. arts. 247, 248.  

6
 Id. arts. 230, 242.  The police sometimes leave the case uninvestigated.  In 

1999, for example, a female college student was stabbed to death in Okegawa City, 

Saitama Prefecture.  The murder was later found to have been carried out by her stalker.  

Although the victim had filed a criminal complaint against the stalker with the police, the 

police failed to take any action, and it was revealed that the attending officer intentionally 

changed the action from a complaint to a damage report, releasing the police of their 

obligation to investigate.  SHUNTARŌ TORIGOE & YUKO KOBAYASHI, KYOTAN: 

KEISATSU NITSUKURARETA OKEGAWA SUTŌKĀ SATSUJINJIKEN [HOLLOW LIE: 

OKEGAWA STALKER MURDER CASE CREATED BY THE POLICE] (2002). 

7
 KEIHŌ [PEN. C.], art. 180, para. 1. 

8
 KEIJI SOSHŌHŌ [KEISOHŌ][C. CRIM. PRO.], art. 235. 
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interviews.  Victims would be overwhelmed by media coverage and were 

often forced to stay home – away from public scrutiny. 

The prosecutor had very wide discretion for deciding whether or 

not to file charges.  The conviction rate of the Japanese courts was quite 

high – only 0.01 percent of all judgments resulted in acquittals.
9
  Once 

prosecuted, the defendant would probably be convicted.  In order to 

maintain this high conviction rate, the prosecutors did not file charges 

unless they were totally convinced that they could obtain a conviction.  

Thus, the rate of prosecution was not high.
10

 

When prosecutors decided to not press charges, they were not 

required to notify or provide an explanation for their decision not to 

prosecute a suspect.  The victim could appeal the prosecutors’ decision not 

to file charges to the Prosecution Review Board (―Review Board‖),
11

 an 

organization consisting of eleven board members randomly selected from 

citizens
12

 to review the prosecutor’s decision.  The Review Board had the 

power to decide whether the decision not to prosecute was appropriate; 

specifically, the Review Board could conclude that the decision was 

appropriate, that the decision was inappropriate, or that the prosecutor 

should charge the suspect.
13

  However, it was only victims themselves and 

persons who filed complaints that were allowed to file a petition to the 

Review Board.  If the victim died as a result of the crime, family members 

of the victim were not allowed to appeal to the Review Board unless they 

were the ones who filed the complaint.  Moreover, the Review Board’s 

decisions used to have no legally binding power on the prosecutor.  Even 

when the Review Board concluded that the decision not to prosecute was 

inappropriate, or that the prosecutor should file charges against the suspect, 

the prosecutor, upon reconsideration, could ultimately decide that it was 

appropriate to not prosecute the suspect.
14

 

                                                 
9

MINISTRY OF JUSTICE, WHITEPAPER ON CRIMES, 2010, 

http://hakusyo1.moj.go.jp/jp/57/nfm/n_57_2_2_3_1_0.html. 

10
 Id. at http://hakusyo1.moj.go.jp/jp/57/nfm/n_57_2_2_2_3_0.html. 

11
 Kensatsu shinsakaihō [Prosecution Review Board Act], Law No. 147 of 1948, 

art. 2, para. 2.  See generally Mark West, Note: Prosecution Review Commissions: 

Japan‟s Answer to the Problem of Prosecutorial Discretion, 92 COLUM. L. REV. 684 

(1992). 

12
 Kensatsu shinsakaihō [Prosecution Review Board Act], Law No. 147 of 1948, 

art. 4. 

13
 Id. art. 39-5. 

14
 In 2001, eleven spectators died and 247 spectators were injured when crowds 

gathered to watch fireworks on a crowded bridge in Akashi City, Hyogo Prefecture.  

AKASHI CITY, DAI 32 KAI AKASHI SHIMIN NATSUMATSURI NIOKERU HANABI TAIKAI 

JIKOHŌKOKUCHŌSA HŌKOKUSHO [ACCIDENT INVESTIGATION REPORT ON THE FIREWORKS 

DISPLAY DURING THE 32
ND

 AKASHI CITIZEN SUMMER FESTIVAL], available at 

http://www.city.akashi.hyogo.jp/soumu/bousai_ka/h_safety/natsumatsuri_houoku.html. 

As a result of the Akashi firework accident case, the prosecutor filed charges against 

http://hakusyo1.moj.go.jp/jp/57/nfm/n_57_2_2_3_1_0.html
http://hakusyo1.moj.go.jp/jp/57/nfm/n_57_2_2_2_3_0.html
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If the prosecutor decided to file charges, the defendants would face 

a criminal trial.  However, criminal prosecutions had a statute of 

limitations.  For example, homicide prosecutions had to be filed within 

fifteen years after the crime.
15

  If the suspect was caught after the statute 

of limitations, the prosecutor could not file a criminal charge against the 

suspect.  As a result, the police would also stop investigating after the 

statute of limitations was up, which caused victims great frustration. 

The difficulty experienced by victims did not end if a case was 

successfully brought to trial.  Once at trial, seats were not reserved for 

victims, and victims were forced to sit in the gallery as mere observers.  

When a case attracted media attention, the number of persons wishing to 

observe the trial might outnumber the available seats.  In such a case, the 

court selected observers by lottery and victims did not receive preferential 

treatment.    Family members of victims were also prohibited from 

bringing pictures of the deceased victims into the courtroom.  The 

prosecutor was not required to update the victims on the progress of the 

trial or inquire about sentencing preference.  

During trial, victims might be called to testify as witnesses.  There 

was, however, no provision requiring courts to withhold the identities of 

victims, to shield victims from the defendant or from the general public,
16

 

or to allow them to testify in a different room using video-linkage.
17

  Once 

                                                                                                                         
police officers and a security company officer who had direct responsibility for crowd 

control, and they were convicted.  The deputy chief of police, who had ultimate 

responsibility for crowd control, was accused of professional negligence resulting in 

death and injury.  However, the prosecutor decided not to file charges against him.  The 

Kobe Prosecution Review Board twice concluded that the prosecutor should have filed 

charges, yet the prosecutor still refused.  See infra note 114. 

15
 KEIJI SOSHŌHŌ [KEISOHŌ][C. CRIM. PRO.], art. 250.  In 2004, the statute of 

limitations for homicide was extended to twenty-five years and the statute of limitations 

for other crimes was similarly extended; then, in 2010, the time limitation was removed 

with respect to homicide and it was further extended with respect to other serious crimes.  

See infra note 116. 

16
 Criminal trials are open to the public and the Constitution allows a closed 

court only when ―a court unanimously determines publicity to be dangerous to public 

order or morals,‖ but ―trials of political offenses, offenses involving the press or cases 

wherein the rights of people as guaranteed in Chapter III of this Constitution are in 

question shall always be conducted publicly.‖  NIHONKOKU KENPŌ 

[KENPŌ][CONSTITUTION], art. 82.  Therefore, it may be possible to hold a closed trial for 

sex crime cases; however, the requirement is so demanding that courts are reluctant to 

have closed trials.  The court has discretion to shield the witness from the general public 

in open court even though there is no explicit provision allowing it.  The court can also 

order the defendant to leave the courtroom in order to protect the witness.  KEIJI 

SOSHŌHŌ [KEISOHŌ][C. CRIM. PRO.], art. 304-2. 

17
 In light of a witness’s, age, occupation, health, and other considerations, when 

the court believes it necessary, after hearing the opinion of the prosecutor and defendant 

or defense counsel, the court can question the witness outside of the court.  Id. art. 158, 

para. 1. 
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a trial was over, prosecutors were not even required to notify victims of 

the outcome of the trial.  Thus, victims were left out of the process entirely.  

Victims fared no better after a conviction.  Victims were not 

informed where the offender was incarcerated, when the offender would 

be released on parole, or when the offender would finish his or her 

sentence.  Victims were not permitted to object to the perpetrator’s early 

release on parole. 

This lack of concern for the victims resulted from the underlying 

philosophy of criminal punishment.  Criminal punishment was utilized as 

a means of ensuring public safety and not for the vindication of the 

victim’s rights or compensation for damage.  The purpose of criminal 

punishment was to deter the future violation of the law by imposing 

punishment (and possibly to facilitate rehabilitation of the offender).
18

  As 

a result, in criminal proceedings, the government (through the prosecutor) 

stood against the accused (suspect and defendant) seeking criminal 

punishment from the courts.  Victims were treated as outsiders to this 

process.  

With respect to damage or injury inflicted by the offenders, victims 

could demand compensation for their loss.
19

  But in order to receive 

compensation, victims would have to hire their own lawyer to file a civil 

suit against the defendant.  Victims could use court records from the 

criminal trials to support their case because these records were open to the 

public.
20

  Yet, victims could only access court records after the case was 

closed.  They were not allowed to view documents that were not included 

in the court record, such as police interrogation records, investigation 

reports, and other useful items not introduced into evidence.  Moreover, 

they were not allowed to make photocopies of the records because there 

was no provision allowing photocopies.  Furthermore, when the court 

ordered the defendant to pay damages, the defendant often did not have 

the financial resources.  Many victims, therefore, ended up receiving no 

compensation for their injury or loss. 

Victims of juvenile crimes received even worse treatment.  

According to the Juvenile Justice Act, juveniles under the age of twenty 

would be sent to family courts for their hearings rather than to the district 

courts, except for juveniles who were sent to a prosecutor for 

prosecution.
21

  The family court hearing determined whether the juvenile 

                                                 
18

 Hiroshi Nakajima, Keiji Shihō Niokeru “Kagaisha” to “Higaisha” 

[“Offenders” and “Victims” in the Criminal Justice System], 548 HŌGAKU SEMINAR 66 

(2000). 

19
 MINPŌ [CIV. C.], art. 709.  The victim must file a suit for damages within 

three years after the victim discovers the amount of damage and offender, and within 

twenty years after the tort.  Id. art. 724. 

20
 Kakutei keijisoshō kiroku hō [Closed Criminal Case Court Record Act], Law 

No. 64 of 1987, art. 4. 

21
 Shōnenhō [Juvenile Justice Act], Law No. 168 of 1948, arts. 3, 6, 20, 21. 
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needed government protection.  Such hearings were closed to the public,
22

 

including victims and prosecutors.  Unless the juvenile was sent from the 

family court to the prosecutor for criminal prosecution, the juvenile would 

not face open criminal trial. 

If the family court determined that a juvenile offender was 

involved in misconduct, they could send the juvenile to a juvenile facility 

for confinement as a protective measure.
23

  Otherwise, there would be no 

consequences, as the prosecutor was not permitted to appeal from a 

decision not to order protection to juvenile offenders by the family courts. 

Moreover, family court records were sealed and no one was 

allowed access to the records or make photocopies, including the decision 

of the family court itself.
24

  Furthermore, the Juvenile Justice Act provided 

that the names of juvenile offenders and any identifying information 

should not be published.
25

  The provision had also been broadly construed 

to prohibit publication of any information which might be harmful to the 

rehabilitation of the juvenile.  As a result, access rights of the victims of 

juvenile crimes were seriously limited.  

Many victims of juvenile crimes became frustrated by their total 

exclusion from the family court proceedings and their general deprivation 

of rights.  Because the identity of the juvenile was protected, victims and 

their families would have difficulty filing civil claims for damages.  Even 

when victims could identify the juvenile, the burden of proof was often 

difficult to overcome due to the lack of access to family court records.  

Victims often did not know whom they could call as witnesses, and the 

police never cooperated with victims, citing the provision of the Juvenile 

Justice Act prohibiting the disclosure of identifying information of 

juveniles. 

B. The Path to Change 

Despite the frustration of victims over the system’s utter disregard 

for their rights,
26

 nothing changed until the 2000s.  The only change was 

the enactment in 1980 of the Act concerning Payment of Benefits to 

Victims of Crime (―Crime Victim Assistance Act‖).
27

  In 1974, a terrorist 

                                                 
22

 Id. art. 22, para. 2. 

23
 Id. art. 24.  The juvenile can file an appeal to the High Court.  Id. art. 32.  

24
 Shōnen shinpan kisoku [Rules of Juvenile Hearing], Sup. Ct. Rule No. 33 of 

1948, art. 7, para. 1 (amended in 2001). 

25
 Shōnenhō [Juvenile Justice Act], Law No. 168 of 1948, art. 61. 

26
 The frustration of victims is well documented in DAISAKU HIGASHI, HANZAI 

HIGAISHA NO KOE GA KIKOEMASU KA [COULD YOU HEAR THE VOICES OF VICTIMS OF 

CRIME?] (2006).  

27
 Hanzaihigaishatō kyuhukin no shikyutō ni kansuru hōritsu [Act concerning 

Payment of Benefits to Victims of Crime], Law No. 36 of 1980 [hereinafter Crime Victim 

Assistance Act].  The official title of this Act was changed to the Hanzai higaishatō 
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group bombed the Mitsubishi Heavy Metal Company building, killing 

eight people and injuring 380 people.
28

  This terrorist attack prompted 

public support for victims of crimes.  In response, the National Police 

Agency (―NPA‖) decided to submit a bill to the Diet, the national 

legislature, granting public financial support for victims of crime.  This 

incident served as the background for the 1980 Crime Victim Assistance 

Act.  The Act was intended to pay the amount of money stipulated by the 

cabinet order to the surviving family of the killed victims and victims 

seriously injured as a form of consolation.  Yet, the amount of payment 

victims were entitled to receive was seriously limited.  The surviving 

family of the victim who was killed was entitled up to only eight million 

yen (roughly USD$100,000 with the current exchange rate of one USD to 

seventy-six yen), which was not sufficient to sustain livelihood, especially 

when the victim was the main source of income.  The financial situations 

of many victims thus remained dire. 

The public expressed increased concern with the financial plight of 

victims of crime in the 1990s, especially after the 1995 Aum Shinrikyo 

sarin gas attack.  The members of Aum Shinrikyo, a religious cult group 

led by Chizuo Matsumoto (known as Shōkō Asahara), believed in the 

coming of the end of the world and sprayed deadly sarin gas inside 

subway stations and trains in central Tokyo, killing twelve victims – both 

passengers and subway crews – and injuring more than 5,500 people.
29

  

This incident awakened many to the danger of terrorist attacks and the 

potential of becoming the victim of a crime.  Moreover, Aum Shinrikyo 

did not have sufficient financial resources to pay damages to all the 

victims.  This incident thus convinced the public of the necessity of 

providing increased financial support to victims of crime.
30

 

                                                                                                                         
kyuhukin no shikyutō ni yoru hanzaihigaishatō no shien ni kansuru hōritsu [Act 

Concerning Assistance to Victims of Crime by Providing Payment of Benefits to Victims 

of Crime] by a 2008 amendment.  Hanzaihigaishatō shikyukin no shikyutō ni kansuru 

hōritsu no ichibu wo kaiseisuru hōritsu [Act to Amend Parts of the Act concerning 

Payment of Benefits to Victims of Crimes], Law No. 15 of 2008. 

28
 Mitsubishijukō bakuhajiken, 47 NEWS, Aug. 30, 2011, 

http://www.47news.jp/PN/201108/PN2011082501000564.html.   

29
 Chikatetsu sarin jiken, NISHINIPPON SHIMBUN, Mar. 18, 2005, 

http://www.nishinippon.co.jp/wordbox/word/1292.  See also Daniel A. Metraux, 

Religious Terrorism in Japan:  The Fatal Appeal of Aum Shinrikyo, 35 ASIAN SURV. 

1140 (1995); Robyn Pangi, Consequence Management in the 1995 Sarin Attacks on the 

Japanese Subway System, 25 STUD. IN CONFLICT & TERRORISM 421 (2002). 

30
 Aum Shinrikyo is also believed to be responsible for the murder of the entire 

family of an attorney who had taken a critical stance against the religious organization in 

1989; the killing of eight people and injuring more than 600 people in 1994 in 

Matsumoto City, Nagano Prefecture, by spraying the same deadly sarin gas; and many 

other illegal activities.  In 1998, the Diet enacted the Act Concerning Exceptional 

Treatment of Government Claims in the Bankruptcy Proceedings of Aum Shinrikyo to 

give preferential status to claims of victims over the government’s tax claims on the 

property of Aum Shinrikyo during the bankruptcy proceeding.  Aum Shinrikyo 
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The police also came to realize the necessity of treating victims 

with respect.  After the Aum Shinrikyo’s sarin gas attack, the NPA adopted 

the fundamental policy to protect victims, named the Guidelines for 

Protection of Victims (―Guidelines‖), in 1996.
31

  The Guidelines sought to 

improve the police treatment of victims during criminal investigations. 

Nevertheless, no significant changes related to the exclusion of victims in 

criminal proceedings were enacted. 

Perhaps the turning point in the protection of victims in criminal 

proceedings in Japan was the case of the Kobe serial child murders – a 

series of gruesome murders committed by a teenager in Kobe City, Hyogo 

Prefecture, in 1997.
32

  In this case, a decapitated head of an eleven-year-

old boy was found in front of the gate of a junior high school with a note 

challenging the police.  After an extensive search, the police arrested a 

fourteen-year-old boy, who was later found to have also killed a ten-year 

old-girl.  The murders attracted widespread media coverage and public 

attention.  Mamoru Hase, the father of the decapitated boy, agreed with the 

fundamental philosophy of the Juvenile Justice Act, but criticized the Act’s 

exclusion of victims from family court hearings and court records.
33

  Hase 

also questioned the adequacy of the protection order, which did not hold 

juveniles accountable for their misconduct.
34

 

The Kobe murders further fueled concerns about the Juvenile 

Justice Act, which was already intensified by the aftermath of the 

preceding Yamagata mat-murder case in 1993.
35

  The Yamagata case 

                                                                                                                         
nikakawaru hasantetsuzuki niokeru kuni no saiken nikansuru tokurei nikansuru hōritsu 

[Act Concerning Exceptional Treatment of Government Claims in the Bankruptcy 

Proceedings of Aum Shinrikyo], Law No. 45 of 1998.  The Diet has also enacted the Act 

Concerning Payment of Support for Helping the Victims of Crimes Committed by Aum 

Shinrikyo and granted surviving family of deceased victims with benefits up to twenty 

million yen (roughly USD 263,000).  Aum Shinrikyo hanzaihigaishatō wo kyusaisuru  

tameno kyuhukin no shikyu nikansuru hōritsu [Act Concerning Payment of Support for 

Helping the Victims of Crimes Committed by Aum Shinrikyo], Law No. 80 of 2008. 

31
 Higaisha Taisaku Yōkō [Guidelines for Protection of Victims], KEISATSUCHŌ 

[NATIONAL POLICE AGENCY], http://www.npa.go.jp/higaisya/data/yoko.htm (last visited 

Jan. 10, 2012). 

32
 Kobe renzoku jidō sasshō jiken, KOTOBANK, May 23, 2007, 

http://kotobank.jp/word/%E7%A5%9E%E6%88%B8%E9%80%A3%E7%B6%9A%E5

%85%90%E7%AB%A5%E6%AE%BA%E5%82%B7%E4%BA%8B%E4%BB%B6; 

ASAHI SHIMBUN, OSAKA BUREAU, KURAI MORI:  KOBE RENZOKU JIDŌ SASSHŌ JIKEN 

[DARK FOREST:  KOBE SERIAL CHILD MURDERS CASE] (1998). 

33
 House of Representatives, Judiciary Committee (Oct. 17, 2000) (statement of 

Mamoru Hase), available at 

http://kokkai.ndl.go.jp/SENTAKU/syugiin/150/0004/15010170004004a.html. 

34
 Id. 

35
 Kenji Takeuchi, Yamagata Matto Jiken:  Shōnen Jiken no Jijitsu Nintei to 

Sōsa, Shōnenhō Kaisei [The Yamagata Mat-Murder Case:  Fact-finding and 

Investigation of Juvenile Cases and the Amendment to the Juvenile Justice Act], 582 
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involved a junior high school student who was found dead in his school’s 

gym, rolled into a gym mat.  Seven students were arrested, six of whom 

were sent to the Yamagata Family Court for hearings.  The Yamagata 

Family Court concluded that three of the six students were not involved in 

the commission of the crime and found the remaining three liable for 

misconduct and ordered government protection.  Two of the three were 

then sent to confinement in the juvenile facility, and one of them was sent 

to treatment in the juvenile reform institution.
36

  These three juveniles 

filed appeals to the Sendai High Court.  On appeal, the Sendai High Court 

affirmed the protection order and rejected their appeals, but it questioned 

the finding of the Yamagata Family Court that the other three were not 

involved.
37

  This case vividly shows the difficulty a single judge faces in 

finding facts with only juveniles and defense lawyers present (without the 

participation of a prosecutor), especially when hearing cases involving 

multiple juveniles.
38

  The father of the victim, Shōhei Kodama, questioned 

the adequacy of the family court’s hearing procedures and proposed:  the 

introduction of a panel of judges to hear a case, the prosecutor’s 

participation during hearings, and the prosecutor’s ability to appeal a 

case.
39

  He also expressed his dissatisfaction with the Juvenile Justice 

Act’s failure to provide information of hearing and judgment to the 

families of victims and their total exclusion from the hearings.
40

  The 

concern over the Juvenile Justice Act, fueled by Kodama’s criticisms, 

ultimately led the government to amend the Juvenile Justice Act in 2000 to 

                                                                                                                         
HOGAKU SEMINAR  30 (2003), available at https://qir.kyushu-
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 Yamagata Katei Saibansho [Yamagata Family Ct.], Aug. 23, 1993, unreported; 

Yamagata Katei Saibansho [Yamagata Family Ct.], Sept. 14, 1993, unreported. 

37
 Sendai Kōtō Saibansho [Sendai High Ct.], Nov. 29, 1993, unreported. 

38
 The Supreme Court rejected appeals from these three juveniles.  Saikō 

Saibansho [Sup. Ct.], Mar. 1, 1994, 263 SAIKŌ SAIBANSHO SAIBANSHŪ KEIJI 

[SAIBANSHŪ KEIJI] 99 (2d petty bench), available at 

http://www.courts.go.jp/hanrei/pdf/js_ 20100319125410673380.pdf.  The parents sought 

damages from all seven students.  Even though the district court dismissed the suit 

altogether, denying their involvement, the Sendai High Court reversed the judgment and 
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allow a panel of three judges to hear cases involving serious violent 

juvenile crimes and to allow prosecutors to participate in hearings.
41

 

It was, however, the Kobe case that provided a critical incentive to 

reconsider the lack of protection for victims of crime.  After the Kobe case, 

the media paid more attention to families of victims of juvenile crime.  In 

response, these families united and formed the Association of Victims of 

Juvenile Crime (―Association‖) in 1997 and demanded better treatment of 

victims of juvenile crime.
42

  In April 1998, the Association filed a request 

with the Justice Minister, demanding, among other items, a provision 

providing a duty to inform victims’ families of the progress of family court 

hearings, the opportunity for victims to state their opinions, and the 

participation of prosecutors in family court hearing.
43

   

The media coverage on the victims of crime further increased after 

a brutal murder case in 1999.  In April 1999, an eighteen-year-old juvenile 

was accused of killing a housewife and her infant daughter in their home 

in Hikaru City, Yamaguchi Prefecture.
44

  The teenager allegedly sexually 

assaulted the housewife before killing her and killed her infant daughter 

when she did not stop crying.  The juvenile was sent to the prosecutor for 

criminal charges and was prosecuted for two murders.  The focus of the 

court was whether the defendant should be sentenced to death.  The 

Juvenile Justice Act disallowed the death penalty for juveniles under the 

age of eighteen.
45

  The lower courts were unwilling to sentence the 

offender to death because he committed the crime when he was eighteen-

years-old and the courts believed that he still had a chance of 

rehabilitation.
46

  Hiroshi Motomura, the husband of the young woman and 

                                                 
41
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43
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46
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father of her daughter, vocally criticized the Juvenile Justice Act and 

complained that the rights of victims were completely ignored.
47

  

Motomura demanded capital punishment for the defendant.
48

  Motomura’s 

public criticisms attracted wide media attention. 

After the murder case in Hikaru City, victims and their families 

organized themselves to form the National Association of Crime Victims 

and Surviving Families (―Crime Victims Association‖) in 2000.
49

  The 

president of the Crime Victims Association, Isao Okamura, was the former 

vice president of the Japan Federation of Bar Associations (―JFBA‖), a 

national association of local bar associations in Japan.  Okamura’s wife 

was killed by a disgruntled investor, who lost money because of an 

investment in the Yamaichi Security Company that Okamura was 

representing.
50

  Okamura and Motomura played leading roles in 

establishing the Crime Victims Association.  The Association came to 

demand better government protection for victims.  The Crime Victims 

Association’s voice gradually attracted media attention and made a strong 

impact on the government’s policymaking. 

The efforts of the Crime Victims Association resulted in the 

passage of the Act to Amend Parts of the Code of Criminal Procedure and 

the Prosecution Review Board
51

 and the Act Concerning Measures to be 

Adopted in Criminal Procedure in order to Protect Victims of Crime 

(―Victim Protection Act‖) in May 2000.
52

  As a result of these Acts, 
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victims can now testify as witnesses in court with a support person 

present;
53

 the courts can also place a shield to seclude the victims while 

testifying,
54

 or, alternatively, victims can be placed in another room to 

testify using video-linkage;
55

 victims are allowed to state their opinions 

and feelings about the crimes during trial;
56

 the judge is obliged to give 

victims preferential seating for observing the trial;
57

 victims are allowed to 

access and copy trial records;
58

 and finally, when victims settle their 

damage claims outside of court, they can request that the court enter a 

settlement as a part of the trial transcript, which gives the settlement the 

same effect as a judgment by the court.
59

 

Furthermore, several other amendments were made to improve the 

protection of victims.  First, the statute of limitations for filing a complaint 

about sexual crimes has been removed.
60

  Second, family members of 

deceased victims can now petition to the Review Board against a 

prosecutor’s failure to file criminal charges.
61

 

The protection of victims of juvenile crime was significantly 

improved as a result of the enactment of the amendment to the Juvenile 

Justice Act in 2000.
62

  The 2000 amendment primarily focused on 
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allowing a panel of three judges to hear serious juvenile crime cases and 

permitted the prosecutors to participate in hearings.
63

  The amendment 

also included some provisions to improve the rights of victims and their 

families; these provisions gave victims access to the family court records 

of the juvenile proceedings to the extent that the records are relevant to the 

misconduct and are necessary to file a damage suit.
64

  It also gave victims 

and their families an opportunity to offer their opinions as to their feelings 

to family court.
65

  The amendment required the court to provide certain 

information regarding the result of family court proceedings involving 

juveniles to victims and their families.
66

  The 2000 amendment is a 

landmark for victims of juvenile crime and their families; prior to the 

amendment, victims were completely excluded from the juvenile 

proceedings in order to protect the privacy of the juvenile and to secure 

the rehabilitation of the juvenile offender. 

The efforts of the Crime Victims Association finally resulted in the 

enactment of the Fundamental Act on the Protection of Victims of Crime 

(―Fundamental Act‖) in 2004.
67

  The current measures to protect victims 

are ultimately rooted in this Fundamental Act. 

 

II. THE FUNDAMENTAL ACT ON THE PROTECTION OF VICTIMS OF CRIME: 

GENERAL FRAMEWORK AND ITS IMPLEMENTATION 

A. The General Framework of the Fundamental Act 

The Fundamental Act introduces various measures to protect 

victims in order to remedy the gross neglect of the rights of victims in the 

past.
68

  The purpose of the Fundamental Act is to establish fundamental 
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principles for victims’ rights in order to adopt measures for the protection 

of victims; to declare the responsibilities of the national government, local 

government, and general public; to systematically promote these 

measures; and to protect the rights and interests of victims.
69

  One of the 

key principles of the Fundamental Act is that ―[a]ll victims have the right 

to be respected for their individual dignity and are guaranteed treatment 

deserving of their dignity.‖
70

  It is clear that all measures for victims must 

be tailored to meet the individual needs of victims according to the nature 

of injury, the cause of the injury, and the circumstances surrounding 

victims.
71

  The hope is to provide victims with necessary support until 

they are capable of pursuing their lives independently.
72

 

The Fundamental Act lays out the responsibilities of the central 

government, local government, and the general public.  The 

responsibilities of the government include the establishment of a 

Fundamental Plan for Crime Victims (―Fundamental Plan‖),
73

 which must 

be approved by the Cabinet
74

 and then made public.
75

  The government 

must provide necessary legal measures and financial resources to 

accomplish the purpose of the Fundamental Act.
76

  The principal measures 

to be adopted include the following: 

 

 provision of necessary information and advice to victims;
77

 

 support for victims seeking damages for injury and the 

introduction of system that coordinates criminal trials with civil 

damage suits;
78

 

 improvement of the public support payment system;
79

 

 provision of necessary medical and welfare services for victims to 

help them recover from the devastation of the injury;
80

 

 adoption of measures to prevent further injury, to secure the safety 

of the victim, to take special precautions when victims have to 
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testify before the court as witnesses, and to protect the personal 

information of victims;
81

 

 provision of special consideration to victims in accepting them into 

public housing when victims are no longer able to live at their 

previous residence;
82

 

 guidance to employers in order to secure the employment of 

victims;
83

 

 introduction of measures to inform victims of the progress of 

criminal proceedings and to allow victims to participate in the 

criminal proceedings;
84

 

 provision of sufficient respect for the reputation and privacy of 

victims during criminal investigations and criminal proceedings, 

and the employment of persons equipped with expert knowledge 

on the treatment of victims;
85

 

 provision of education and advertisements for the public to raise 

awareness of the situation of victims and the importance of 

respecting the reputation and privacy of victims;
86

 

 advancement of research on helping victims, the collection of 

resources for victims, and the education of persons who can 

support victims;
87

  

 introduction of a system to integrate the opinions of victims, to 

improve the plan and its implementation, and to secure the 

transparency of the planning process.
88

 

 

In short, the Fundamental Plan obliged the government to 

implement measures to expand victim participation during criminal trial; 

to protect the privacy of victims; to assist victims in claiming damages 

against the offender; and to improve the benefits paid to victims. 

B. The Implementation of the Fundamental Act 

In December 2005, the government adopted the Fundamental Plan 

to re-affirm the basic purpose of the Fundamental Act and to declare 

fundamental policies and important agendas.
89

  These agendas included 
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the implementation of measures to facilitate the recovery of damages and 

to increase victim participation in criminal proceedings.  The Fundamental 

Plan lays out the specific measures necessary to accomplish these 

significant agenda items.  

Each ministry of the government was obliged to consider these 

specific measures within each jurisdiction.  As a result, the Ministry of 

Justice submitted a bill that would allow victims to participate in criminal 

proceedings.  Although the JFBA, representing defense lawyers, expressed 

concerns about the bill and requested its careful evaluation,
90

 the bill was 

passed without strong dissent as the Act to Amend the Parts of the Code of 

Criminal Procedure and Others in Order to Protect Rights and Interests of 

Victims of Crime in 2007.
91

  This 2007 amendment permits victims to sit 

alongside the prosecutor in the courtroom and to ask questions of 

witnesses and the defendant.
92

  The 2007 amendment also allows victims 

to request damages during the criminal trial and allows courts to order 

defendants to pay damages.
93

 

Protections for victims were further expanded subsequent to this 

2007 amendment.  The government amended the Juvenile Justice Act in 

2008
94

 to allow victims to attend family court hearings for the first time.
95
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In April 2010, the government amended the Code of Criminal Procedure 

to remove the statute of limitations for filing charges for homicide, while 

extending the time limitation for other serious crimes.
96

 

Today, victims are granted far more protection compared with the 

past.
97

  The following section outlines the protection granted to victims in 

more detail, distinguishing between the investigation, prosecution, trial, 

and post-conviction stages.  This section will also describe how a damage 

award is facilitated and how public support is provided, as well as the 

treatment of victims of juvenile crime. 

 

III. CURRENT MEASURES TO PROTECT VICTIMS 

A. The Police and Criminal Investigations 

Victims have several means of facilitating criminal investigations 

when they are involved in crimes.  When victims of crimes file a damage 

report, the police may investigate the crime.  Victims can also file a 

complaint, which would oblige the police to investigate.
98

  With respect to 

some crimes, such as sexual crimes, a complaint is required as a condition 

of prosecution.
99

  A general requirement for a complaint is that it has to be 

filed within six months of learning the identity of the offender.
100

  

However, under the 2000 amendment to the Code of Criminal Procedure, 

this time limitation for complaints is removed for victims of sexual crimes.  

Victims of sexual crimes can now file complaints at a much later time; 

rape victims can file a complaint within ten years and victims of forced 

obscene conduct can file a complaint within seven years of the incident.
101

 

During the criminal investigation stage, the police must provide 

protection to victims.  The NPA already enacted the Guideline for the 
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protection of victims.
102

  The Police Investigation Manual was revised in 

1999 to mandate that police officers respect the feelings of victims and 

their integrity, explain to victims the outline of criminal procedures, 

inform victims of the progress of investigations, and adopt measures to 

protect the safety of victims.
103

  The NPA also appoints a liaison police 

officer to provide information and to answer any questions from victims.  

The liaison officers will visit the victim’s home in order to hear requests 

and to provide security. Victims can request that the police utilize plain-

clothed officers if they do not want to reveal that they were involved in a 

crime.  The police are obligated to pay for the costs associated with 

returning a victim’s body and repairing the body after an autopsy.  The 

police are also required to pay necessary expenses for victims of sexual 

crimes to see a doctor, receive an examination, and prevent a pregnancy.  

In certain circumstances, a police officer will escort the victim to his or 

her home in order to encourage the victim to seek medical attention, 

inform the victim of police procedures, introduce the victim to support 

organizations, and also provide explanations to the victim’s school or 

workplace.
104

 

There is a significant improvement in the protection of the privacy 

of victims.  The police now exercise their discretion to refuse to disclose 

the names of victims.  The 2005 JR Fukuchiyama line derailment accident 

case was the turning point in this respect.  The disastrous accident 

occurred in Amagasaki City, Hyogo Prefecture, and killed a train operator 

and 106 passengers - 562 passengers were injured.
105

  The police refused 

to disclose some of the names of the victims based on the wishes of the 

surviving families.  The media strongly protested against the refusal, 

insisting that the Act concerning Protection of Personal Information Held 

by the Administrative Agencies did not prohibit the disclosure of personal 

information by the police when there is an emergency or strong public 
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interest.
106

  Despite this, the police exercised their discretion and ignored 

the media’s criticism, adopting a policy of not disclosing the names of 

victims.
107

  Although victims do not have a right to prevent the police from 

disclosing names, the police are likely to respect a request of non-

disclosure unless there are overriding public interests at play. 

B. Prosecution 

The prosecutors’ treatment of victims has also significantly 

improved.  The prosecutor’s office now has an advisor and a hotline for 

victims of crimes.  Victims may inquire about the progress of criminal 

proceedings and the process of obtaining court documents.
108

  Moreover, 

the prosecutor’s office adopted a policy to inform victims about whether 

the prosecutor decides to file a criminal charge or suspend a charge.  The 

office also provides information about the substance of charges and the 

progress of court proceedings (e.g., the name of the court and trial 

dates).
109

 

When the prosecutor decides to not file charges, victims can appeal 

to the Review Board.  The 2000 amendment to the Prosecution Review 

Board Act allows spouses, members of direct lineal relation by blood, or 

siblings (―family members‖) to file petitions if the victim dies.
110

  The 

2004 amendment to the Prosecution Review Board Act gave the Review 

Board’s decision legally binding effect.
111

  If the Review Board concludes 

that the prosecutor should file charges and the prosecutor failed to do so, 

the Review Board must review the decision of the prosecutor
112

 and it can 

conclude that the prosecutor must file charges.
113

  Then the court will 
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appoint prosecutors from private attorneys to file charges against the 

suspect.
114

   

Access to trial records has also improved.  If the prosecutor files 

charges and the defendant is prosecuted, victims have the right to access 

the court records.  If the prosecutor decides not to prosecute, some of the 

police records might be available for victims to file a civil suit even when 

public access is restricted.
115

 

Moreover, the statute of limitations for filing charges was modified 

in 2010.  Before the 2010 amendment to the Code of Criminal Procedure, 

a criminal homicide defendant had to be prosecuted within twenty-five 

years of the offense, causing frustration to victims’ families. The 

amendment removed the time limitation for filing charges against a 

criminal homicide defendant.
116

  The statute of limitations for filing 

charges with respect to other crimes have also been significantly extended. 

C. Trial 

The most significant progress in the protection for victims is 

during the criminal trial stage.  With respect to the privacy of victims, the 

names of victims were specified in the writs of prosecution and not hidden 

during trials.  Today, however, some of the victims can request that the 

court, through the prosecutor, not disclose their names.
117

  This measure is 

available only for victims of sexual crime, minor victims of child 

prostitution and child pornography, or victims of crimes that can seriously 

harm the reputation and privacy of victims.  The court then decides 

whether disclosure is inappropriate after hearing the defense’s opinion.
118

  

If the court decides that the disclosure is inappropriate, the prosecutor will 

hide the identity of victims while reading the writ of prosecution or 
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carrying out the trial proceedings.  Unless the restriction would place 

serious impediments to proving the crime or present significant 

disadvantage to the defendant, trial judges can restrict the examination or 

statements of the defendant or witnesses when the identity of the victims is 

likely to be disclosed.
119

 

After charges are filed, the prosecutor will inform the victims of 

the charges filed and the trial date.
120

  Upon request, the prosecutor will 

provide victims with a copy of the opening statement.
121

  Victims can 

observe the trial, and the court is obligated to offer preferential seating 

arrangements for victims.  Victims, legal representatives, and family 

members of deceased or seriously disabled victims can apply to observe 

court proceedings.  The presiding judge must then ensure that the 

applicants are able to observe the trial by providing preferential seating 

after considering the number of seats, the number of persons who wish to 

observe the trial, and other factors.
122

  The courts also now allow family 

members of deceased victims to carry pictures of their loved ones into the 

courtroom. 

During trial, both the prosecution and defense will call witnesses to 

testify and subject them to cross-examination.  Victims may also be called 

as witnesses.  When the court believes that testimony poses extreme 

anxiety or strain to the victim witness, the court may allow a ―support 

person‖ to help alleviate the anxiety.
123

  As a result, a family member, 

psychological counselor, or member of a support organization can sit as a 

support person behind a victim witness while he or she testifies.  The 

support person must not hinder testimony or place undue influence upon 

the witness when accompanying the victim witness.
124

 

There are measures to protect victims during their testimonies as 

well.  If the court believes that the witness feels pressured while testifying 

due to the nature of crime, age of the witness, physical and mental 

condition of the witness, or relationship with the defendant and other 

considerations, the court may visibly shield the witness from the 

defendant.
125

  The court will only shield a witness after hearing the 

opinion of the prosecutor and defendant or defense counsel.  In addition, 

the court will only shield the witness from the defendant when defense 
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counsel is present.
126

  The judge has discretion to place a shield between 

the witness and general public in order to protect the witness.
127

 

Another method of shielding the victim from the defendant and the 

general public includes the use of video-linkage during victim testimonies.  

Video-linkage allows victims to testify in a different courtroom and 

transmit the video to the courtroom so that the victim does not have to face 

judges, defendants, or the public.
128

  Much like the nondisclosure of victim 

identities, this measure is available only for victims of sexual crime, minor 

victims of child prostitution and child pornography, or victims who are in 

danger of receiving significant impairment by testifying before the 

defendant.  When the court believes that the same witness may be called to 

testify on the same facts in subsequent criminal proceedings, the court can 

record the testimony, with the consent of the witness, thus preventing the 

witness from going through the testimony again.
129

 

With respect to participation of victims in the criminal trial, two 

important measures are introduced to allow participation.  First, upon 

application, the court will allow victims to state their opinions regarding 

their feelings about their experience during trial.
130

  Victims’ legal 

representatives as well as family members of seriously injured or deceased 

victims are also allowed to state their opinions.
131

 

An application must be filed with the prosecutor, after which the 

prosecutor notifies the court with its opinion on the appropriateness of 

victims’ participation.
132

  After the victim’s statement of opinion, both the 

judges and defense counsel may question the victims in order to clarify the 

thrust of the opinion.
133

  The court has the authority to restrict the victim’s 

statement or defense’s questions if it is repetitious or irrelevant.
134

  When 

the court believes that the statement of opinion is inadequate in light of the 

progress of the trial and other factors, it could deny the statement of 

opinion or let the victim submit a written statement.
135

  If a written 

statement is submitted, the judge will note the submission during the trial 

and may read or summarize the written statement if appropriate.
136

  The 
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opinion or submitted statement by the victim, however, does not have 

evidentiary value in determining the defendant’s guilt.
137

 

Second, a victim may request more active participation in the trial. 

Victims of serious crime (such as homicide, bodily injury, rape, forced 

obscene act, illegal imprisonment or detention, or negligent operation of 

motor vehicle resulting in death or injury), their legal representatives, 

attorneys representing victims, and family members of deceased or 

seriously injured victims, may request participation.
138

  The court will 

determine whether the participation is appropriate considering the nature 

of the crime, relationship between the victim and defendant, and other 

factors, after hearing the opinion of the defendant or defense counsel.
139

 

If permitted, the victim can sit with the prosecutor in the 

courtroom.
140

  Participating victims can state their opinions as to how 

prosecutors should conduct trials, such as submission of evidence, final 

argument, or and sentencing to be asked.  The prosecutors also have an 

obligation to explain to victims with respect to how they will conduct 

trials.
141

 

Moreover, after consulting with the defendant or defense counsel, 

the court must allow participating victims to question the credibility of 

witnesses if appropriate in light of the progress of the trial, the substance 

of the question, the number of victims wishing to ask questions, and other 

factors.
142

  The court must also allow participating victims to question the 

defendants if it is necessary to state their opinions.
143

  Finally, the court 

must allow those participating victims to state their opinions as to the 

findings of fact and application of law after the closing argument of the 

prosecutor.
144

  The stated opinions of victims cannot be admitted as the 

evidence for a crime.
145

  It is, though, significant that victims are now 

granted an opportunity to question witnesses and defendants and to state 

their opinions on the findings of fact and the sentence to be imposed 

before a judge in the courtroom. 

There are also measures in place to ease the difficulty of 

participation by victims.  Participating victims who feel extreme anxiety 
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or strain may be accompanied by a support person.
146

  Participating 

victims can also hire attorneys for participation and those who cannot 

afford to hire an attorney may be appointed an attorney by the court 

without charge.
147

 

To what extent have victims actually chosen to participate in 

criminal trials?  Since the victim participation system commenced in 

December 2008, 926 individuals in 552 cases applied to participate in the 

trial process, and 850 individuals in 522 cases were permitted to 

participate by the end of November 2009.  During the first year, 657 

victims in 410 cases actually participated in trial; 329 of them questioned 

defendants, and 282 of them offered their opinions.
148

  Cases involving 

negligent operation of a motor vehicle resulting in death or injury 

occupied the largest portion of cases where victims actively participated in 

the trial.
149

 

After the introduction of the lay judge system in May 2009, the 

participation of victims in criminal trials has had a tremendous impact.
150

  

Today, the six lay judges, randomly chosen from eligible voters for each 

trial, can sit alongside three professional judges to hear cases and 

determine defendants’ guilt and sentencing in certain serious crimes, such 

as homicide.  The new lay judge system marked the end of frustration for 

victims who have experienced the so-called ―cold-blooded‖ attitude of 

professional judges and their bureaucratic judgments on sentencing. 

Victims can access court records and make photocopies unless the 

request is for an illegitimate purpose or is inappropriate.  The court records 

of criminal cases are open to public after the case is closed.
151

  Now 

victims, their legal representatives, families of the deceased victims or 

seriously injured victims, or attorneys representing them can apply for 

access and photocopy the court records after the first trial date until the 

end of the trial.  After hearing the opinion of the prosecutor and defendant 

or defense counsel, the court grants access unless the court believes the 

request has an illegitimate motive or would be improper in light of the 
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nature of the crime, progress of the trial and other factors.
152

  The court 

can restrict the use of the records to particular purposes and impose 

appropriate conditions for the use of the photocopied court records.
153

  

Victims are not allowed to use information obtained from court records in 

order to damage the reputation or privacy of persons involved or to 

impede the investigation or progress of trial.
154

  Sometimes the defendants 

may be accused of committing several similar crimes against different 

victims.  In such a case, victims may be able to get access to records 

involving other victims and make photocopies of court transcripts if they 

are necessary to a damage claim against the defendant.
155

 

D. Post-Conviction Protection 

Post-conviction protections for victims have been significantly 

improved as well.  When a defendant is acquitted or receives a lenient 

sentence, the prosecutor will consult with the victims of the possibility of 

appeal.
156

  While the opinion of a victim is not binding, the prosecutor 

must explain the reasons for the decision.  On the other hand, if the 

offender is convicted, the prosecutor must inform victims of the judgment 

and notify them about where the offender is incarcerated, the behavior of 

the offender while imprisoned, and the planned date of release on 

parole.
157

  The local parole board will notify victims of the scheduled 

parole hearings.  At the hearing, victims have the opportunity to be heard 

before the parole board makes their final decision.
158

  Victims are then 

notified of the parole board’s decision.  The head of the parole office will 

further inform the victim of the offender’s behavior during parole and the 

date of his release.
159

  The Ministry of Justice will notify victims of the 

planned date of release in order to avoid further injury or damage to 

victims.
160
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E. Damage Award and Public Support 

When victims are found to have suffered damage or injury, they 

can demand that the offenders pay damages.  If the offenders fail to pay 

damages, victims may file civil suits to request tort damages.
161

  The 

financial hardship of victims is now partly alleviated through two 

mechanisms. 

First, when the parties reach a settlement outside of court, victims 

can request the court include the settlement in the trial transcript.
162

  This 

makes the settlement enforceable as a judgment of the court.
163

  In other 

words, if the offender fails to comply with the settlement, the victim does 

not have to file a suit to enforce the settlement but can directly enforce the 

agreement through the courts. 

Second, victims may request that the defendant pay damages 

before the end of criminal trial.
164

  This measure is available only to heirs 

of deceased victims or victims injured as a result of an intentional crime, 

rape or forcible obscene act, child abduction, abduction for ransom, and 

other offenses.
165

  The application fee is 2,000 yen (roughly 26 USD), 

which is quite inexpensive compared to the complaint fee, which must be 

paid in order to file a civil suit.
166

  The judges who handled the criminal 

case will determine the defendant’s civil liability after conviction.  To 

determine the defendant’s civil liability, the judges will use the same 

evidence adduced at the criminal trials and court transcripts, which lessens 

the burden on the victims.  Hearings are limited to four times.
167

  When 

judges believe that the defendant is liable, they order the defendant to pay 

damages.  If the defendant accepts the order, the order will have the same 

force of law as the judgment of the court. If the defendant refuses to 

accept the order within two weeks after it is issued, the case will be 

transferred to another court as a regular civil suit.
168

  Nevertheless, the 

court can use the evidence and trial transcripts from the criminal trials.
169

  

This system is generally called a ―damage order system.‖  This system 

substantially reduces the burden on victims who seek damages. 

                                                 
161

 MINPŌ [CIV. C.], art. 709.  The Code of Civil Procedure was amended in 

2007 to allow victim witnesses to testify with a support person, the shielding of victim 

witnesses from the defendant offender and the general public, and the use of the video-

linkage.  MINJI SOSHŌHŌ [MINSOHŌ][C. CIV. PRO.] 1996, arts. 203-2, 203-3, 204. 

162
 Victim Protection Act, Law No. 75 of 2000, art. 13, para. 1. 

163
 Id. art. 13, para. 4. 

164
 Id. art. 17, para. 1. 

165
 Id. 

166
 Id. art. 36, para. 1. 

167
 Id. art. 24, para. 3. 

168
 Id. art. 17-28. 

169
 Id. art. 29.. 



2011] Matsui 81  

Japan’s damage order system of allowing victims to seek damages 

at the criminal trial and allowing judges to issue orders was adopted after a 

careful examination of the American system, which allows judges in 

criminal proceedings to order restitution as a part of sentencing.
170

  The 

European system, which allows victims to file civil actions seeking 

damages during a criminal proceeding, was also influential.
171

  The 

restitution system was difficult to accept in Japan because of the 

traditional views on the difference between criminal punishment, designed 

to deter the commission of crimes, and civil action, designed to 

compensate the victim with damages.  The introduction of restitution also 

required a radical change with respect to permissible forms of punishment 

(in Japan, the only available forms of punishment are limited to the death 

penalty, imprisonment, confinement, and fines).  The European system 

allowing victims to file civil actions during criminal trials was problematic 

because these civil actions would make criminal trials far more 

complicated for judges when disagreement arose between the prosecutor 

and the victims.   

What is the impact of the damage order system?  Since the damage 

order system started in December 2008, some victims have already 

applied.  In a case involving a male defendant accused of killing a female 

neighbor on the street, the court, after convicting the defendant and 

sentencing him to fifteen years imprisonment,
172

 moved on to determine 

damages.  The judge ordered the defendant to pay 47.45 million yen 

(roughly 624,000 USD).
173

  In a case involving the murder of a five-year-

old girl, the Chiba District Court ordered the defendant to pay thirty 

million yen (roughly 392,000 USD) to the victim’s family.
174

  This system 

provides an inexpensive and more convenient method of seeking 

damages.
175
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Moreover, public financial support is available to eligible victims.  

Victims are entitled to public support payment under the 1980 Crime 

Victim Assistance Act.
176

  Seriously injured victims can claim injury 

benefits or disability benefits, and family members of deceased victims 

can claim survivors’ benefits pursuant to the Act.
177

  Victims must first 

apply for benefits through the police, and the prefectural public safety 

commission will decide whether to grant the benefits.
178

 

In 2001, the benefit amount and the eligibility requirements for 

victims seeking benefits were expanded.
179

  Survivors’ benefits were 

increased to 15.73 million yen (approximately 200,000 USD).
180

  However, 

this amount was still insufficient.  Compared to victims of traffic accidents, 

the benefit amount for victims of crimes was substantially lower than the 

amount paid by mandatory traffic accident insurance.  As a result, victim 

groups strongly demanded an increase in the payment amount.  In 2008, 

the amount was increased to 29.64 million yen (387,000 USD) for families 

of deceased victims, roughly the same amount paid to families of drivers 

who were killed in traffic accidents by mandatory traffic insurance.
181

  In 

2009, of the 589 applications filed, 538 persons received benefits, 

revealing the significance of this benefit for victims.
182

 

The availability of public financial support from the government 

does not preclude victims from filing civil suits to recover damages from 

defendant.  When victims receive damages from defendants, the amount of 

public benefits are reduced and the government has the right to seek 

reimbursement from defendants if the government has paid benefits to the 
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victims.
183

  The government’s financial support is extremely significant for 

victims, who often do not recover any damages from defendants, as most 

defendants do not have the financial resources to pay damages.
184

 

In addition to the facilitation of settlement, the damage order 

system, and public financial support, there are several other measures to 

ease the economic burden of victims.  National public health insurance is 

available for victims needing treatment for their injuries.
185

  When it 

becomes difficult for victims to live in a previous residence, the 

government will give preferential treatment to victims who wish to enter 

public housing.
186

  When a single mother needs employment because her 

husband is killed, the government will provide placement service as a part 

of the general placement service.  When victims are terminated from 

employment due to injuries, victims can utilize the employment dispute 

resolution system available to all employees.
187

 

F. Victims of Juvenile Crimes 

There are significant improvements with respect to victims of 

juvenile crime.  The 2000 amendment to the Juvenile Justice Act allowed 

victims to gain access to and make photocopies of the family court records 

which are relevant to the misconduct of the juvenile for the purpose of 

filing civil suits.  The scope of the family court records, which are 

available to victims, is slightly enlarged and the permissible purpose of 

access was liberalized as a result of the 2008 amendment to the Juvenile 

                                                 
183

 Crime Victim Assistance Act, Law No. 36 of 1980, art. 8 (amended 2008). 

184
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Justice Act.
188

  Victims or family members of victims who died or were 

seriously disabled as a result of crime, can now ask the family court for 

access and photocopy privileges of the family court records.  The family 

court grants access and photocopy right unless the reasons are illegitimate 

or the access or photocopy would be improper in light of the impact on the 

juvenile offender, the nature of the case, the progress of the investigation 

and hearing and other factors.
189

  Victims who are granted access or 

photocopy rights should not reveal names of the juvenile offenders or 

other personal information obtained by access or photocopy without 

legitimate reasons, or use the information thus obtained to prevent 

rehabilitation, harm the reputation or privacy of the persons involved, or 

impede investigations or hearings.
190

 

Moreover, victims and family members of victims who died or 

were seriously disabled as a result of the offense are allowed to state their 

opinions and feelings about the impact of the crime and other matters to 

the family court judge or to the family court investigators.
191

  However, 

the court can refuse this statement when the court believes it inappropriate 

in light of the nature of the case, the investigation, the hearing, and other 

circumstances.
192

 

Has the treatment of victims of juvenile crimes actually changed?   

From April 1, 2001 to March 31, 2005, 2318 victims applied for access to 

family court records.
193

  Of the 2318 applicants, 2286 victims were 

granted access to the records.
194

  Of the 672 victims who applied for a 

statement of opinion, 653 were allowed to state their opinions.
195

  This 

survey indicates that the requests of victims are usually granted unless the 

request is made by unqualified persons.  Of the 653 victims allowed to 

offer testimony, 374 testified before the family court judge and 279 offered 

statements to family court investigators.  Sixty-eight victims stated their 

opinions to the judge during hearings and the remaining 306 stated their 

opinions outside of the hearing procedure.  The data suggests that only ten 

percent of victims offer testimony during hearings.  It appears that the 

family court is respecting the wishes of victims. 

                                                 
188
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Furthermore, victims can attend the family court hearings as a 

result of the 2008 amendment to the Juvenile justice Act.
196

  Victims or 

familis of victims killed or seriously injured by intentional criminal acts or 

professional negligence resulting in death or injury can apply for 

permission from the family court to attend the hearing.  The family court 

will permit victims to attend the hearing if it believes that the victim will 

not prevent the sound rehabilitation of a juvenile offender.
197

  However, 

victims cannot attend the hearing when the juvenile is below the age of 

twelve.
198

  The family court must carefully consider the maturity level of 

the juvenile offender before allowing the attendance of victims.
199

  The 

family court judge must consider the opinion of the defense counsel acting 

as a support person for the juvenile offender with respect to the victim’s 

attendance.
200

  The family court judge is also obliged to take care of the 

physical and mental health of the juvenile offender when permitting 

victims to attend the trial.
201

 

After this amendment took effect, a significant number of victims 

of juvenile crime chose to attend hearings.  From December 15, 2008 to 

December 31, 2009, out of the 203 cases that allowed for victims’ 

attendance, victims in 101 cases applied for attendance and the court 

permitted victims’ attendance in eighty-seven cases.  Most of the cases 

where attendance was not granted the family court decided not to hold a 

hearing at all.
202

 

The family court is also obliged to give information as to the 

progress of the hearings to victims. Therefore, when the victim requests 

information, the family court must explain what went on during the 

hearing to the victim if it believes that there is no danger of impairing the 

sound rehabilitation of the juvenile offender.
203

 

Furthermore, the family court must notify victims of the following 

information upon request, unless the notification is capable of impairing 

the sound rehabilitation of the juvenile offender:  the names of the juvenile 
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offenders and their legal representatives, their place of residence, the date 

of the family court decision, and the court’s judgment and summary of 

reason.
204

 

Even though the protections afforded to victims of juvenile crimes 

are not the same as the protections given to victims of adult crimes, 

victims of juvenile crime are now afforded far more protection compared 

with the past. 

 

IV. FUTURE AGENDA 

A. Future Improvements 

Despite the significant improvements in the treatment of victims, 

there remains room for further improvements.  First of all, the Japanese 

Constitution still lacks a distinct provision protecting the rights of victims.  

Therefore, there have been some proposals to amend the Constitution to 

add protection of victims’ rights.  The Yomiuri Newspaper published a 

draft of a new constitution in 2005 that included a provision protecting the 

victims’ rights.
205

  However, highly divided public opinion over the issue 

of constitutional amendment makes the prospect of an amendment to add 

victims’ rights quite uncertain. 

Moreover, despite increased protections for victims, there is no 

statutory declaration on victims’ rights other than the general and abstract 

right of individual dignity and respect in the Fundamental Act.  The 

measures implemented to protect victims are not expressly guaranteed as 

rights of victims, making the fate of victims uncertain.  A statutory 

declaration of the Bill of Rights of Victims of Crime, which lists the 

specific rights to be protected, will be an essential step in improving the 

treatment of victims. 

Furthermore, the Diet may improve the protection of victims by 

adding additional protections.  First, the Code of Criminal Procedure lacks 

a provision prohibiting the disclosure of the identities of the victims – this 

                                                 
204
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is especially troubling for victims of sexual crimes.  The Code also lacks a 

provision that gives judges the authority to ban publication of the 

identities of victims.  The Diet may add such provisions to the Code in 

order to protect the privacy of victims. 

The lack of protection for victims’ privacy is indeed a serious 

concern for victims, most significantly for the victims of sexual crimes.  

Currently, nothing precludes the defense lawyer from asking rape victims 

about their previous sexual history.  This so-called ―Rape Shield Law‖ has 

yet to be implemented.
206

  Moreover, when offenders take pictures or 

video of the sexual assault, such evidence may be introduced in court.  No 

provision is in place for the court to examine such evidence in camera or 

conceal it from the public trial.
207

  Victims of sexual crimes might want to 

add these provisions to protect their privacy. 

Exceptional treatment for victims of sexual crimes should be 

established in lay judge trials.  The lay judge trials were introduced to try 

highly serious crimes, including rape if it results in injury.  Many of these 

                                                 
206

 It should be noted that in Japan, the rape of a woman with ―violence and 

threat‖ carries a punishment of imprisonment for a term no less than three years.  KEIHŌ 

[PEN. C.], art. 177.  If a woman is killed or injured as a result of rape, the punishment is 

increased to imprisonment for no less than five years or life.  Id. art. 181, para. 2. 

However, ―rape‖ is interpreted to mean vaginal penetration by the penis and ―violence or 

threat‖ is interpreted as requiring the use of force to prevent the victim woman from 

escaping.  As a result, applying the punishment for rape is rather difficult.  Moreover, the 

prosecution for rape requires a complaint from the woman victim.  Id. art. 180, para. 1.  It 

should also be noted that, although domestic rape is interpreted as punishable, actual 

punishment is quite rare.  Victims of domestic violence can ask the court to issue a 

protective order prohibiting the spouse from coming close to the victim, residence, or 

working place.  Haigūsha karano bōryoku no bōshi oyobi higaishano hogo nikansuru 

hōritsu [Act Concerning Prevention of Domestic Violence and Protection of Victim], Law 

No. 31 of 2001, art. 10.  A violation of the protective order is punishable by imprisonment 

for no more than one year or a fine of no more than one million yen (roughly USD 

13,000).  Id. art. 29.  Victims of stalking can ask the police chief to issue a warning to the 

stalker.  Stalker kouitō no kiseitō nikannsuru hōritsu [Act concerning the Regulation of 

Stalking Activities], Law No. 81 of 2000, art. 4.  The public safety commission can issue 

an order prohibiting stalking if the stalker does not abide by the warning.  Id. art. 5, para. 

1.  A stalker can be punished by imprisonment for a term of no more than six months or a 

fine of no more than a half million yen (roughly USD 6500).  Id. art. 13, para. 1.  And if 

the stalker repeats the stalking behavior despite the prohibition order, he or she can be 

punished by imprisonment of no more than one year and by a fine of no more than one 

million yen (roughly USD 13,000).  Id. art. 14.  However, protections against domestic 

violence and stalking are still insufficient. 

207
 In practice, these pictures and videos are likely to be displayed on small 

screens for judges, prosecutors, and defense, and will be shielded from the public.  This 

measure is adopted at the discretion of a judge, and these pictures and tapes will  likely  

be confiscated and destroyed after the case is closed.  The Ministry of Justice currently 

instructs prosecutors to give victims the opportunity to attend the destruction process. 

MINISTRY OF JUSTICE, KENSATSU NIOKERU HIGAISHA HOGONO TORIKUMI NITSUITE [ON 

MEASURES ADOPTED BY THE PROSECUTORS’ OFFICE FOR THE PROTECTION OF VICTIMS], 

available at http://www.moj.go.jp/content/000005101.pdf. 



88 Asian-Pacific Law & Policy Journal [Vol. 13:1 

victims are concerned that the participation of lay judges may lead to 

infringements of their privacy.  They do not want their fellow citizens, 

especially their neighbors, co-workers, or acquaintances, to be aware of 

the rape and its details.  Anticipating the introduction of the lay judge 

system, the Supreme Court considered necessary measures to protect 

victims of sexual crimes and ultimately adopted the following measures:   

when lay judge candidates are being selected, the presiding professional 

judge will not reveal to the candidates the names of victims; upon 

selecting the lay judges, victims have an opportunity to view the list of lay 

judges in order to exclude any acquaintances or neighbors of the victims; 

during trial, the names of victims will not be disclosed, and victims will 

instead testify in a separate room via video-linkage; victims will not have 

to face any lay judges in a public courtroom.
208

  The Supreme Court 

believes that by adopting these measures, the privacy of victims of sexual 

crimes will be sufficiently protected during the lay judge trials. 

 Support groups remain unsatisfied with these attempts to protect 

victims of sexual crimes and demand the exclusion of sex crimes from lay 

judge trials.
209

  Evidence shows that victims of sexual crimes are indeed 

affected by the lay judge system.  In one case, the police sent a rapist to 

the prosecutor not for the charge of rape resulting injury but for the charge 

of simple rape because the victim was so concerned with the lay judge 

trial on the rape resulting injury charge.
210

  This incident is only one of 

many cases that portray the serious concerns victims have about the lay 

judge trials.
211

 

In addition to protecting the privacy of victims of sexual crime, it 

is necessary to protect victims’ during their participation at trials.  One 
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case in particular revealed a lack of such protection:  a defendant, charged 

with physically injuring a female victim, threatened to physically harm her 

again when she was testifying.  The victim was so traumatized that she 

could not continue participating in the trial.  To ensure the victim’s 

testimony, the prosecutor filed another charge against the defendant for 

threatening the victim.  The defendant was later convicted and sentenced 

to two years and two months imprisonment for the original charge and one 

year and two months imprisonment for threatening the victim.
212

  It is 

uncertain whether such punishment is sufficient to protect victims in the 

courtroom.  A separate provision imposing a harsher punishment for the 

intimidation of victims during trial participation might be necessary. 

 Current protections for victims may be further improved by using 

the Crime Victims Association’s proposals as a framework.
213

  The 

proposals include:  allowing a victim to bring a support person to 

accompany him or her to observe trials; allowing the court to impose 

sanctions against defendants who do not honor the settlement; mandating 

appointed lawyers for victims who participate in trials to honor the wishes 

of the victims; and establishing a new financial support system for victims 

so they can receive direct medical services and pensions providing life-

long support instead of a one-time benefit.
214

   

All these measures – including the protection of the privacy of 

victims, the protection of victims participating in trials, and the expansion 

of public financial support – are matters to be discussed in the future.  It is 

hoped that the government will consider these proposals in order to 

expand the protection of victims. 
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B. Maintaining the Balance between the Rights of Defendants and Rights 

of Victims 

When the government considers all these possible measures to 

expand the protection of victims, it is imperative to pay due respect to 

rights of the defendants.  Maintaining the proper balance between the 

rights of defendants and the rights of victims is essential in any justice 

system. 

Defense lawyers are concerned that the increased participation of 

victims in trial proceedings and the expansion of the rights of victims will 

endanger the rights of defendants.  Indeed, the JFBA expressed concerns 

with various measures introduced to protect victims.  With respect to the 

use of shields to protect victims in courtrooms, the JFBA expressed 

concern that such a measure would prevent the defendant from seeing the 

victims.  The JFBA suggested the use of a one-way-mirror to replace the 

shield.
215

  The JFBA also expressed concern about the use of video-

linkage, because it prevents the defendant and defense counsel from 

observing the testimony of the witness directly.
216

  The JFBA suggested 

that victims should testify in a different room with the prosecutor and 

defense counsel present, away from the judge, defendants, and the public.  

The JFBA also voiced its concerns with victim participations due 

to the possibility of erroneous convictions.
217

  This concern derives from 

the fact that Japanese criminal trials, unlike jury trials in the United States, 

combine fact-finding and sentencing in a single proceeding.  Materials 

related to sentencing, which would have been excluded in a jury trial in 

the United States, are submitted to the court.  When victims participate in 

trial and state their opinion on the case and sentence, the opinion might 

have an effect on the judgment of guilt.  

The JFBA’s concerns are not completely unfounded.  For instance, 

in a case involving a defendant who allegedly committed arson that led to 

the death of sixteen people, the families of the victims asked the defendant 

to admit guilt and apologize during trial, even when the defendant was 

denying the charge.  The families further asked that the defendant receive 

the death sentence.  Although the court cannot find the defendant guilty 

based on such statements, it might have influenced the outcome of the 

case.
218

  The JFBA thus proposed that the defense be allowed to cross-

                                                 
215

 JAPAN FEDERATION OF BAR ASSOCIATIONS, KEIJITETSUZUKI NIOKERU 

HANZAIHIGAISHATŌ NO HOGO NIKANSURU IKENSHO [OPINION ON PROTECTION OF 

VICTIMS OF CRIME IN THE CRIMINAL PROCEDURE] (1999), available at 

http://www.nichibenren.or.jp/library/ja/opinion/report/data/991022.pdf [hereinafter 

OPINION ON PROTECTION OF VICTIMS].   

216
 Id. 

217
 See Hirayama supra note 90.  See also OPINION ON VICTIMS PARTICIPATION IN 

CRIMINAL TRIALS, supra note 90. 

218
 The defendant was convicted and sentenced to death.  Osaka Chihō 



2011] Matsui 91  

examine the victims as witnesses.
219

  They also suggested a measure to 

separate the conviction process and sentencing process and to restrict 

victim testimony in the sentencing process. 

There is also a concern that the opinions of victims might unduly 

lead to stiffer sentences.
220

   In a criminal case involving negligent 

operation of a motor vehicle resulting in death and injury, the prosecutor 

requested that the court sentence the individual to two years of 

imprisonment, but the victim, who suffered an injury, asked for a three 

year imprisonment.  The judge of the Saga District Court held that the 

prosecutor’s request was too lenient and that the victim’s request was 

more reasonable.  Ultimately, the judge sentenced the defendant to two 

and a half years in prison (the court suspended the enforcement of the 

sentence for three years).
221

 

In another case involving professional negligence resulting in 

death caused by negligent operation of a boat, the prosecutor requested 

two years of confinement and the families of the victim requested that the 

judge not suspend the enforcement of a sentence.  The Sapporo District 

Court accepted the family’s plea and sentenced the defendant to one and a 

half years of confinement without suspension.  Yet, on appeal, the Sapporo 

High Court reversed the sentence as too harsh and sentenced the defendant 

to two years of confinement with a four year suspended sentence and 

probation.
222

  The defense lawyers claimed that the District Court’s 

decision was too heavily influenced by the opinions of the victim’s family. 

The influence of victims and their families on the outcomes of 

cases is even more of a concern in lay judge trials.  Many defense 

attorneys fear that the lay judges are more susceptible to such influence.
223
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In addition to the possibility of undue influence on the finding of 

guilt and sentencing, there are similar concerns with the system of 

recovering damages.  Entering the out-of-court settlement in trial 

transcripts and giving it the legal effect of a court judgment may be 

viewed as unfair to the defendant.  The JFBA has proposed that the court 

be required to consider the settlement as a mitigating factor for the 

defendant.
224

 

The damage order system also raises concerns for defendants.  In 

the past, the hurdle for seeking damages by a civil suit made out-of-court 

settlements more desirable for both sides.  If a settlement was reached 

before the commencement of trial, the prosecutor might not file charges.  

Even when a criminal charge was filed, the court would consider the 

settlement as a factor to mitigate the sentence.  With the introduction of 

damage order system, it is much easier for victims to seek damages rather 

than to settle.  Defense attorneys fear that this will result in an increased 

unwillingness of victims to accept offers for settlements, thus resulting in 

harsher punishment for criminal defendants. 

The JFBA is also strongly opposed to victim participation in 

juvenile justice proceedings.
225

  When the 2008 amendment to the 

Juvenile Justice Act passed the Diet, the president of the JFBA voiced 

serious concerns that juveniles might be discouraged from telling the truth 

with the presence of victims.  The president of the JFBA feared the family 

court judges might be prevented from finding that a juvenile offender 

requires protection and determining necessary protection measures 

because of the presence of victims.
226

 

Thus far, proponents of victims’ rights, supported by the media, 

outnumber opponents of victim participation.  The defense lawyers’ 

concern that victim participation might lead to arbitrary convictions and 

unreasonably harsh sentences is probably unconvincing.  The possibility 

of erroneous conviction will not be significantly increased by the 

protection of victims or participation of victims, especially when the 

opinions of victims are carefully limited so as not to influence the 

determination of guilt.  Judges, including lay judges, decide sentencing 

upon considering all the circumstances, and victims should be allowed to 

state their opinions in order for judges to consider them in sentencing.  It 

is thus mistaken to criticize sentencing as unduly influenced by the 
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opinions of victims.  Nevertheless, defense lawyers’ concerns are not 

unfounded, as evidenced by some cases.  Overzealous protection of 

victims could lead to punishment of innocent defendants. 

Cases involving the punishment of sexual touching are a good 

illustration.  Sexual touching in overcrowded Japanese trains, subways, 

and buses has been a pressing concern for females.  While sexual crimes 

in public areas may be prosecuted as forcible obscene conduct,
227

 the 

requirements for the charge are strict, and the victims must file a 

complaint to pursue criminal charges.
228

  As a result, many have had no 

choice but to endure the harassment.  Eventually, with the increase of 

women calling out for protection, the Tokyo municipal government 

enacted an ordinance making it a public nuisance to sexually harass or 

assault a woman on public transportation.  The new ordinance imposes 

punishment on the offenders even in the absence of a complaint.
229

  Public 

transportation companies also have adopted a policy to automatically turn 

over suspects to the authorities.  Prosecutors have also adopted a policy of 

automatic prosecution of defendants based on the testimony of the female 

victims.  While this is a positive development for female victims of sexual 

crimes, the fallback is the possibility of wrongful convictions.  

In one case, a man accused of sexual touching filed a civil suit 

against the alleged victim, claiming that he advised the female victim not 

to use a cell phone inside the train, and in retaliation, she falsely accused 

him of sexual touching.  The suspect was detained for more than twenty 

days. The prosecutor ultimately decided not to file charges because the 

victim failed to appear to give testimony.  The person who was talking 

with the alleged victim on the cell phone at the time later provided a 

statement consistent with the accused and not the alleged victim, casting 

serious doubt on the credibility of the statement of victim.  Although the 

High Court rejected the civil suit, the Supreme Court reversed the 

judgment and remanded the case back to the High Court and held that the 

judgment below was inconsistent with the testimony of the witness.
230

 

In another case, a university professor was accused of sexually 

touching a high school girl inside the train.
231

  He denied the accusation 
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but was detained more than thirty days.  The charge was solely based on 

the statement of the alleged victim, without any physical evidence.  The 

Supreme Court later found it ―unnatural‖ for an alleged victim to get off a 

train to avoid being touched, then get back on the train and stand close to 

the defendant and continue to get touched.  This is one of the rare cases in 

which the Supreme Court itself acquitted the defendant.
232

 

These cases demonstrate the danger of an imbalance between the 

protection of victims and preserving the rights of defendants, for 

overzealous protection of victims could lead to miscarriages of justice.  

Indeed, any attempt to expand the rights of victims will certainly cause 

further debate as to the proper balance between the rights of victims and 

those of the defendant.  

C. Restorative Justice 

In an attempt to integrate victims into the rehabilitation process of 

offenders, an increasing number of scholars and lawyers have supported 

the idea of restorative justice.  Restorative justice aims to ―engage those 

who are harmed, wrong-doers[,] and their affected communities in search 

of solutions that promote repair, reconciliation[,] and the rebuilding of 

relationships,‖ rather than simply imposing punishment on the offender as 

a form of retribution.
233

  With the community’s help, offenders have the 

opportunity to meet with victims, offer an apology, and attempt to restore 

the damage caused.  

From the perspective of restorative justice, the participation of 

victims can be useful for offenders to understand the pain suffered by 

victims, to provide an opportunity for offenders to apologize, and to 

restore the relationships between offenders and victims.  For victims, 

participation can allow an opportunity to express the pain they suffered, to 

find out why the offenders committed the crimes, and to come to restore 

their relationships with offenders.  Victim participation could thus be 

promoted as a form of restorative justice. 

Most victims are not persuaded, however, by the argument of 

restorative justice.  The Crime Victims Association opposes the 

implementation of restorative justice.  According to the Association, most 

victims are not interested in ―restoring‖ the relationship with offenders, 

and restorative justice simply forces victims to ―forgive‖ offenders or 

allow the offenders to pretend that they have already restored the 
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relationship with victims.
234

  The Crime Victims Association fears that 

victims might be used for the purpose of pardoning offenders. 

In light of this opposition from victims, it is unlikely that 

restorative justice will be accepted in Japan in the near future. 

 

CONCLUSION 

Victims of crimes in Japan used to be left behind in the criminal 

justice system.  The primary goal of the criminal justice system is to 

achieve justice while providing fair procedures for the suspects and the 

defendants.  Justice for the accused remains a requirement of the 

Constitution.  Despite this, we have seen great improvements in the 

treatment of victims in this decade.  

Today, police and prosecutors are obligated to respect victims.  

Various measures have been introduced to protect victims during all stages 

of the criminal process.  Victims are now allowed to participate in the 

criminal trial, to state their opinions and feelings and, in some cases, to sit 

alongside the prosecutor.  Victims also have the opportunity to question 

the witnesses and defendants and offer their opinions as to the defendant’s 

sentence.  Moreover, victims have the option of reaching a settlement out-

of-court and including this agreement in the court transcripts, giving 

legally binding effect to the settlements.  Judges may also order the 

defendants to pay damages immediately after the trial.  In addition, 

victims are entitled to receive financial assistance from the government 

regardless of the financial resources of the defendant. 

Victims are now granted far more protection compared with the 

past.  Justice for victims has become an important consideration in the 

Japanese criminal justice system.  Indeed, these improvements may seem 

inadequate and may need further improvement.  However, the Japanese 

experience sheds light on the struggles and the difficulty of striking a 

balance when pursuing justice for the accused and providing justice for 

victims.  While justice for victims may be improved, we should not lose 

sight of the justice for the accused, for the success of the criminal justice 

system depends on finding that balance 
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